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CHAPTER 1 
 
 
 
 
INTRODUCTION 
 
 
 
 
1.1  Background of the study  
 
 
The law and practices in relation to the completion of building and engineering 
projects are complex issues that often give rise to conflict. There are only a few law cases 
that give guidance to practitioners. Moreover, there are considerable numbers of different 
approaches to the certification of completion in standard forms of contract. 
 
Generally, full and complete performance is required to discharge contractual 
obligations. Humphery Llyod QC in Babcock Energy Ltd v Lodge Stutevant Ltd 1 held 
that completion of a contract normally means the discharge of all contractual obligations 
including the liability for payment of damages for breach of a primary obligation. This is 
a strict view of the concept of completion.  
 
The completion of an obligation by the contractor will usually mark the transfer 
of certain risks or the crystallisation of certain rights. The term completion may therefore 
                                                 
1 (1994) 41 CLR 45. 
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have a number of different meanings in a contract, depending upon the obligation. For 
example, completion for the purposes of payment may differ from that of defining the 
end of the construction stage, which in turn may differ from that of defining the end of 
the defects liability period. 
 
However in construction contracts, the purpose of signifying completion of work 
is not to release the contractor, but to permit the employer to take possession of the work 
and to allow the contractor to leave the site2. 
 
Practical completion3 or substantial completion is a term used in the construction 
industry and many standard forms of contract to denote completion of the works by the 
Contractor. The time between the date of commencement and the date for practical 
completion is the time taken to complete the works. Any attempt to describe a 
contractors obligation to complete his works within the time stipulated in the contract 
must assume that there is a basis to ascertain whether the particular works have reached a 
state of completion. The typical expression used in construction contracts for this purpose 
is practical completion and it distinguishes the state of the works from that at final 
completion. This distinction allows for minor outstanding or defective works, which do 
not detract from the enjoyment or utilitsation of the facility to be completed or rectified 
notwithstanding that the employer had taken over and started to use the facility4.   
 
The Contract Administrator usually certifies the Practical Completion when he is 
satisfied that the contractor has performed and completed all the works specified in the 
contract. The certificate is usually called Certificate of Practical Completion5. 
 
 
 
                                                 
2 Uff, J. Construction Law, 8th Edition (London: Sweet & Maxwell, 2002), p 283. 
3 PWD 203A/203 Cl 39(b), IEM Cl 39(b), PAM Cl 15.1, PWD Form DB/T Cl 41.2, CIDB Cl 20.2 (b)(i). 
4 Chow,K.F. Law & Practice of Construction Contracts, 3rd Edition, (Asia: Sweet & Maxwell, 2004), p  
382. 
5 PWD 203A/203 Cl 39(b), IEM Cl 39(b), PAM Cl 15.1, PWD Form DB/T Cl 41.2, CIBD Cl 20.2(b)(i).  
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The issuance of Certificate of Practical Completion is an important project 
milestone and triggers the following6: 
 
• The date stated in the Certificate of Practical Completion marks the end of the 
contractors liabilities in respect of his contractual obligations except his liability 
to make good defects that occur during the Defects Liability Period. 
• One moiety of the retention fund has to be released to the contractor. 
• The date of practical completion marks the commencement of the Defects 
Liability Period. 
• Sets the date for the beginning of the period of final measurement and valuation. 
• The contractors liability to insure ends and the employer then assumes the risks. 
• The contractors liability to liquidated damages (if any) ends. 
• The end of restriction on the opening of arbitration on most matters. 
• The contractor is to send to the architect all documents necessary for the 
adjustment of the Contract Sum within six months after the date of practical 
completion.  
 
The standard forms adopt different procedures for the identification of completion 
of works. Provision on practical completion can be found under the following clauses in 
the local standard form; 
 
• PWD 203/203A (Rev.1/83), Clause 39  Completion of Works. 
• PWD DB/T 2002, Clause 41  Completion of the Works. 
• IEM 1989, Clause 39  Completion of the Works 
• PAM 1998 Clause 15  Practical Completion and Defects Liability. 
• CIDB 2000, Clause 20  Time for Completion. 
 
 
 
                                                 
6 Rajoo, S. The Malaysian Standard Form of Building Contract (The PAM 1998 Form), 2nd Edition, 
(Kuala Lumpur : Malayan Law Journal Sdn Bhd, 1999), p 141. 
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1.2  Statement of problem 
 
 
 Most of standard forms used throughout the construction industry except perhaps 
the PAM 1998 and CIDB 2000, do not define the term completion of the works. This 
present the construction industries with uncertainty as to its exact meaning, leaving it 
open to various interpretations. Professor Wallace in Construction Contracts: Principles 
and Policies in Tort and Contract (1986), Sweet & Maxwell at p 519, considers this 
omission in the JCT 1963 Form as extraordinary7. 
 
The term practical completion in construction contract has been around for a 
long time and it is still remarkable, in view of the frequent occasions upon which it is the 
subject of dispute, and which it is still has no firm legally defined the meaning. The 
meaning of words such as these, incorporated in a contract, is actually a question of law. 
The meaning of practical completion has caused difficulty in practice and in the courts 
partly because the word is not defined in the contract8.  
 
Construction contracts involve the fixing and incorporation of the works on land, 
with the consequent transfer of ownership. The owner or employer is therefore likely to 
receive substantial benefit even if the works are not entirely complete. The doctrine of 
substantial performance mitigates the harshness of the rule that if work is completed but 
not in accordance with the contract no payment is due9   and allows the contractor 
payment for work if substantially completed with an allowance for defects. It is a 
question of fact whether the contractor has substantially performed his obligations. The 
contractor cannot rely on the doctrine to seek payment for work carried out if he has 
abandoned the works10. It applies where the work has been completed except for minor 
defects or minor outstanding works.  
 
                                                 
7 Ibid. 
8 Ibid, p 142. 
9 Bolton v Mahadeva (1972) 1 WLR 1009. 
10 Sumpter v Hedges (1898) 1 QB 673. 
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The requirements of completion in relation to a time obligation are likely to be 
different than for the obligation for payment, particularly when the contract makes 
provision for the contractor to remedy defects and/or outstanding work in the defects 
liability period. So for instance, occupation by the Employer may be good evidence of 
completion for payment purposes but it will not necessarily be relevant evidence of 
completion of the time obligation11. 
 
When the work or part of it is practically complete the contractors would want 
to hand it over to the employer so that he can ask for the release of final payment, so as to 
diminish his outstanding obligations and so that the employer can assumes responsibility 
for subsequent insurance. The Contract Administrator, on the other hand, does not want 
to take over anything at all until he is satisfied that the contractor has completed 
everything properly. At this juncture all the provisions in the condition of contract as 
stated above become subject to scrutiny and the most difficult arguments centre on the 
question, Is it practically completed or not?. As previously stated, the meaning of 
practical completion has caused difficulty in practice and in the courts partly because the 
word is not defined in the contract. As such, whether or not the works are practically 
completed is a matter of the opinion of the Contract Administrator. 
 
Based on the writers 15 years involvement in managing water supply projects 
and contracts, the issues on whether the work is complete or not has always become a 
subject matter. Different Contract Administrator has different views on the definition of 
practical completion. At what stage of completion of work can you issue Certificate of 
Practical Completion? To what extent does the outstanding work or types of defects 
hinder the practical completion? Do we have any standard assessment criteria or 
guidelines for certifying completion of the works?  
 
As such, it only stands to reason that it would serve the parties better if all 
involved knew what is meant by practical completion. It would thus be beneficial if an 
unambiguous definition, critical areas and elements of works that should be necessarily 
                                                 
11 Impresa Castelli SpA v Cola Holdings Limited (2002) 87 CLR 123 
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complete for the purpose of practical completion are provided in the contract document.  
And, if the extent of the works that should be complete for the purpose of practical 
completion is less rigorous, this could perhaps lead to lower prices.  
 
 
 
 
1.3  Objective of the study  
 
 
The objectives of the study are as follows: 
 
1. To determine legal meaning or definition of practical completion of works 
based on cases of law. 
2. To develop a guideline that can assist in certifying practical completion for 
water supply projects. 
 
 
 
 
1.4  Scopes and Limitation of the Study 
 
 
This study will focus on courts decision in defining the terms of completion of 
works based on cases of law reported. There is no limit in the cases chosen in terms of 
period. 
 
Standard form of contract to be analysed is limited to PWD203/203A, PWD 
DB/T, IEM, PAM and CIDB only. Some comparisons to other standard forms will be 
made if required. 
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For the analysis of completed water supply projects, the study will be made on   
sample of projects carried out by SAJ Holdings Sdn Bhd as one of the leading water 
supply providers in the country. 
 
 
 
 
1.5  Significance of the Study 
 
 
The conclusion or finding of this study will determine the preferred legal meaning 
of practical completion of works and to develop a guideline that can assist in certifying 
practical completion of the works for water supply projects.  
 
This unambiguous definition of practical completion and guidelines provided in 
the contract document will assist the contracting parties to understand their rights and 
obligations related to completion of works. The Contractor may then plan the works 
based on the intent of the contract so that principal areas will be ready for occupation by 
the due date for completion and some less critical outstanding works may be completed 
during the defects liability period.  There may be situations where the Employer cannot 
use completed areas because practical completion is different from substantial 
performance. In the latter case a party who is not even in full compliance with the entire 
terms of the contract may be entitled to recover the contract amount less the value of 
incomplete works, assuming that the latter are minor in nature and do not substantially 
affect the usage of the product.  
 
Besides that, if the extent of the works that should be completed for the purpose 
of practical completion is less rigorous, this could perhaps lead to lower prices. Lastly, 
when the parties are clear about their rights and obligations, it can help to avoid disputes. 
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1.6  Research Methodology 
 
 
A systematic of research process or approach has been adopted to achieve the 
objective of study. Generally, this research process covers four stages, which involves 
identifying the research issue or problem, develop research structure and research design, 
data analysis, and writing up of research. 
 
 
. 
 
1.6.1  First Stage: Identifying the Research Issue 
 
 
The most important step in research is identification of the research issue or 
problem. Normally, the issue is established by reading the various related materials in 
journals, articles, books and discussion with the related parties within the industry. Based 
on the research issue, the objective and scope of the study has been identified. 
 
 
 
 
1.6.2  Second Stage: Develop research structure and research design 
 
 
After setting out the area of study, research structure and research design have 
been developed. Types of data and information need to be collected and method or 
techniques of research used have been identified at this stage. The court cases are 
collected from the electronic database: Lexis-Nexis Legal Databases. The data collected 
consists of cases from Malaysia Law Journal and other commonwealth jurisdiction 
namely United Kingdom, Australia, and Hong Kong etc. 
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A few samples of water supply projects completed by SAJH will be identified and 
the data and information related to completion of works will be gathered. 
 
Other information is gathered such as through readings of books, standard form of 
contracts, annual report, journals, articles, manual and discussion with practitioners. 
 
 
 
 
1.6.3 Third Stage: Analysis and synthesis of data and information 
 
 
The courts decision and provision in the standard form will be analysed and 
synthesized in order to determine the preferred legal meaning of practical completion of 
works. 
 
Issues found and practicalities of completion of water supply projects will be 
analysed. Guided with a suggested legal meaning, then a guideline will be developed for 
certifying practical completion of works for water supply projects. A discussion with the 
practitioners will be conducted to seek their views on the proposed guideline. 
 
 
 
 
1.6.4  Fourth Stage: Writing up of research. 
 
 
The whole research process will be thoroughly assessed to identify whether the 
research objectives have been achieved. After that, writing up of research will be made 
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1.7 Chapter Organisation 
 
 
Chapter 1 set the background of the study, identified the research issues, 
determined the objective, scope and limitation of the study, research methodology and the 
organisation of chapter. 
 
Chapter 2 discussed in brief about the history and principal activities of SAJ 
Holdings Sdn Bhd and their capital works. 
 
Chapter 3 explained about provisions of practical completion in the standard form 
of contract. This included the discussions about the provision, different stages of 
completion, effects of practical completion and some views or comments from the 
learned authors.  
 
Chapter 4 analysed the cases relating to practical completion. The analysis is 
focused on the issues of meaning or definition of practical completion and when it occurs. 
The issues of outstanding and defect works is also examined to see whether these will 
prevent the works from being certified as practically completed. The legal meaning of 
practical completion then will be suggested. 
 
Chapter 5 analysed a few completed water supply projects by SAJH. The 
emphasis in this analysis is to study how the practical completion was being certified and 
whether it was consistent with the suggested legal meaning of practical completion and 
precedent set by the court.  Then, a guideline will be proposed to assist in certifying 
practical completion for water supply projects.  
 
Chapter 6 concluded the finding for the whole research. 
 
 
 
 
 
